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CIRCUIT COURT OF CITY OF DANVILLE. 

Danville Street Car Company v. Wooding, Mayor.* 

June, 1896. 



1. Certiorari — Use of writ in Virginia — Fines for violation of city ordinances — 

Appeals under Sec. S956 of Code — Injunction. Under the practice in Virginia 
the writ of certiorari is used merely for the purpose of ancillary relief. It 
cannot be used as a mere substitute for a writ of error, or supersedeas. And 
where the charter of a city declares that the judgment of the mayor shall be 
final when the penalty imposed by him is a fine not exceeding $10, a judg- 
ment of such mayor imposing a fine of $2 for violation of a city ordinance 
cannot be reviewed on a writ of certiorari. Nor does any 'appeal lie from 
such judgment to the Circuit Court under the provisions of sec. 2956 of the 
Code, as amended by Acts of 1893-'4, p. 558. That section applies only to 
judgments rendered by Justices of the Peace in civil cases. If the ordinance 
under which the fine is imposed be invalid, the proper remedy is by bill in 
equity, praying that it be so declared, and that enforcement thereof be per- 
petually enjoined. 

2. City Ordinance — Electric car line — Ordinance requiring conductor in addition to 

mortorman — Reasonable ordinance. A city ordinance which requires a street 
car company whose cars are propelled by electricity, to keep a conductor on 
each car, so that there may be at all times on said cars while running, in ad- 
dition to the motorman, a proper person on each car or coach as conductor or 
manager, is authorized by a provision of the city charter which confers upon 
the council power to pass all ordinances deemed necessary for the peace, 
comfort, order, health, and protection of its citizens, and also by section 1038 
of the Code, conferring upon councils of cities and towns power to pass ordi- 
nances " to prevent injury or annoyance from anything dangerous " and " to 
protect the property of the city or town and its inhabitants." Such an ordi- 
nance is eminently wise, proper and reasonable. 

This was a proceeding by writ of certiorari directed to the Mayor of 
the city of Danville. 

The following is a copy of the ordinance referred to in the opinion : 

"Be it ordained Jby the Council of the City of Danville, Virginia, That the 
Danville Street Car Company be required to keep a conductor upon each of the 
cars of their line during the running or operating hours of their street railway 
from one end of the said line or lines to the other, so that there may be at all 
times when the cars of said company are running upon a street of the city, in ad- 
dition to the motorman, a proper person upon each car or coach as conductor or 
manager. 

"A failure to comply with the provisions of this ordinance shall render said 
♦ Syllabus prepared by M. P. Burks, State Reporter, at request of the Editor. 
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Street Car Company liable to a fine of not less than $2 nor more than $10 for 
each offence. 

" The ordinance to go into effect on March 20th, 1894." 

The opinion states the case. 

Berkley & Harrison, for the Danville Street Car Company. 

George C Cabell, for the City of Danville. 

Whittle, J. 

It is sought in this case by certiorari to have reviewed the judgment 
of the Mayor of the city of Danville, rendered January 14, 1895, 
imposing a fine of two dollars on the plaintiff for a violation of what 
is known as the "Conductor Ordinance," and to quash said judgment 
on the ground that the ordinance is invalid. The inquiry involves the • 
consideration of two questions: 

1. Whether the case is within the functions of a writ of certiorari 
under the practice in this State ? and 

2. Whether the ordinance is valid or invalid ? 
These will be discussed in the order stated. 

The contention of counsel for the plaintiff is, that, inasmuch as sec. 
3 of the charter of the city devolves upon the mayor the duty of en- . 
forcing the laws and ordinances thereof, and sec. 7 provides that there 
shall be no appeal from the judgment imposing a fine not exceeding 
ten dollars, unless the plaintiff can obtain relief in the mode adopted, 
it is without remedy, and must submit not only to the fine, but 
to the burden imposed by what they earnestly insist is an invalid 
ordinance. And certain it is, if the premises were correct, the con- 
clusion ought to follow. Counsel for thecity takes issue on both propo- 
sitions, insisting that as the validity of a by-law of a city is drawn in 
question, the plaintiff has an appeal under sec. 2956 of the Code, and 
has no right to review the judgment complained of by certiorari; and 
he further maintains that the ordinance is a reasonable and valid ordi- 
nance. Section 2956 of the Code of Virginia, as amended by Acts 
of 1893-4, p. 558, has no application to the case in hand. It must 
be observed that the section is one of chap. 140 of the Code, a chap- 
ter devoted to the subject of civil jurisdiction of justices of the 
peace under the title of "warrants for small claims." No allusion is 
made in it to the mayor of a city. And the provisions found in sees. 
5 and 6 of the charter of the city of Danville that, ' ' in criminal cases 
under the laws of the State " and " in civil suits," his (the mayor's) 
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jurisdiction shall be the same as that of a justice of the peace, can 
hardly be construed as bringing this case under the influence of sec. 
2956, as amended. It is not "a criminal case under the laws of the 
State ' ' in the connection in which it occurs— for in the city charter the 
distinction is observed between violations of the law of the Common- 
wealth and the ordinances of a city — nor is it "a civil suit. ' ' 

It is a case arising under a jurisdiction with which the mayor is 
specially invested by the charter of the city to enforce its ordinances; 
and the same statute which confers the jurisdiction declares that his 
judgment shall be final when the penalty imposed is a fine not exceed- 
ing ten dollars. It cannot be denied that there are decisions of other 
States which have given to the writ of certiorari the scope contended 
for by counsel for plaintiff ; but our enquiry rnust be restricted to the 
ascertainment of the proper and legitimate functions of the writ in this 
State. 

Professor Minor, in discussing the writ of certiorari, says: 

"Ii is issued from a superior court to one of inferior jurisdiction commanding 
the latter to certify to the former the reeord or proceedings in a particular case. 
When the record or the proceedings are thus certified to the court which awards 
the writ, sundry uses may be made of the possession thereof, thus: 

" 1. The cause may be removed, just as it is, to the court issuing the writ, not 
to be there reviewed, but to be thenceforward proceeded with in that court, as 
though it had originated there. 

" 2. The cause may be removed, when the proceedings are summary, and not 
according to the course of the common law, in order that the court issuing the 
writ may inspect the proceedings and determine whether there has been any 
material irregularity therein. 

" 3. The object of the writ may be merely as an auxiliary process, in order to 
obtain a fuller and more complete transcript of the record, when by accident or 
design the copy first returned appears to be imperfect (citing Bouv. Diet. Certiorari 
and Bac Ab. Certiorari); 4 Minor's Insts., Part I, pp. 300-1." 

The same author, in his Synopsis of the Law of Crimes, says: 

' 'A writ of certiorari is employed to remove proceedings from an inferior court 
to a higher jurisdiction, and thus it comes to be used to procure a complete copy of 
a record to be certified to the appellate court when it is suggested that a part yet 
remains in the inferior court, which was not copied with the transcript first made 
off. Another use made of this writ was to cause the proceedings pending before 
a court not of record to be removed into a superior court charged with the duty 
of superintending them in order to correct any irregularity of proceeding which may 
have occurred therein, but not any errors in the judgment. See edition of 1894, 
p. 308-3f." 

Mr. Barton, in sec. 296, p. 1235 et seq., of the second volume of 
his Law Practice, lays down substantially the same doctrine as to the 
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proper functions of the writ under our practice; but he quotes largely 
from the opinion of Snyder, Judge, in Poe v. Machine Works, 24 W. 
Va., p. 520, who, after discussing the ordinary purpose of a writ as 
laid down by the Virginia authorities, adds: 

"But in this State, if the inferior tribunal proceeds in a summary manner, and 
not according to the course of the common law, and there is no remedy by appeal 
or writ of error, then the court will consider other than jurisdictional questions." 

With the exception of the decision of the general court in Mackaboy's 
case, in 1821 (2 Va. Cases, 268), no Virginia case sustaining the writ 
of certiorari when issued in cases other than for mere ancillary relief 
can be found. And in that case it was employed to correct irregularities 
in a verdict, before judgment, in an inquisition proceeding before 
justices against rioters. The court held that the writ would lie after 
verdict, and before a judgment; and that an inquisition in case of 
rioters, not being a verdict, it would lie to bring up such inquisition. 
Nine years after that decision, sixty-five years ago, the same court, in 
Hay's Administratrix v. Pistor, where the writ was sought to be applied 
to a similar purpose as in this case, said " it might be regarded as al- 
most obsolete in this Commonwealth. ' ' And it was further said : ' ' We 
know of no instance in which this writ has been used in Virginia, as a 
mere substitute for the writ of error or supersedeas. 2 Leigh, p. 707. 

After discussing the subject at length, and giving the decisions pro 
and con, Prof. Tiedeman concludes as follows: 

" But the weight of the decisions seems to sustain the view that a case cannot 
be retried upon its merits in a proceeding by certiorari, unless the scope of that 
writ has been enlarged by statute. The uncertainty of the law as to the extent of 
the power of the revisory court, where its power in a certiorari proceeding has not 
been expressly and distinctly enlarged by statute, is due wholly to the disposition 
manifest in some courts in recent times to extend this remedy, in order to make 
it cover particular cases, to which in its original character it was never intended 
to be applied." — Tiedeman on Municipal Corporations, sec. 399, pp. 794-5. 

In the case of Mayo, Mayor, &c, v. James, Christian James applied 
to the Circuit Court of the city of Eichmond for a writ of prohibition 
to prohibit the mayor of the city from prosecuting and punishing him 
under a certain ordinance of the city on the ground that it was in con- 
flict with an Act of the General Assembly of Virginia and therefore 
void; and that the mayor in attempting to enforce the ordinance was 
exceeding his jurisdiction. In delivering the opinion of the court, 
Moncure, J., said: 

"In support of the first ground of error it was argued that the mayor has am- 
ple power conferred on him by the charter to ' take cognizance of such cases as 
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may be brought before him under the laws of the State, and in all cases in which 
any ordinance or by-law of the city is alleged to have been violated,' that therefore he 
had power to decide whether the ordinance in question was valid or not, and it 
was no excess of jurisdiction to do so; and that the assumption that he would de- 
cide wrong when the case came under his judgment was wholly unwarrantable, 
and can, in no view of the subject, furnish ground of prohibition. I incline to 
think that his argument is well founded. See the cases of Hume v. Earl; Camden 
& Arnolds v. Shields, before cited. But in my view of this case it is unnecessary 
for me to decide this question." 12 Grattan, p. 19. 

He then proceeds to declare, the ordinance in question valid. Had 
the defendant in error, James, not anticipated the judgment of the 
mayor, and had the mayor decided adversely to his interests, on an 
invalid ordinance, the opinion in the case cited gives no light as to 
what the Court of Appeals would have ruled in regard to the applica- 
bility of prohibition to the case. 

In the case of Warwick & Barksdale v. Mayo, Mayor, which was a 
proceeding before the mayor of Richmond to impose a penalty for ob- 
structing a street, the court held that, inasmuch as a bona fide claim 
to a freehold was involved, the mayor was without jurisdiction to en- 
force the ordinance, and would be prohibited from so doing; that he 
could only try the fact whether the claim to a freehold was bona fide 
made, and if so, could proceed no further. 15 Gratt, p. 528. 

The court is of opinion that under the practice in this State the writ 
of certiorari has no such scope as is claimed for it by counsel in this 
case. And if this view is correct, it by no means follows that one 
upon whom a burden is imposed by an invalid ordinance is remediless. 
On the contrary, the very fact that he is without remedy at law enti- 
tles him to invoke the aid of a court of equity. In such case, the 
proper proceeding would be by a bill quia timet setting forth that he 
had already been fined for failure to obey the ordinance, that he feared 
the city would continue to impose penalties upon him for its infraction, 
that the ordinance is illegal, and that he is without remedy at law, and 
praying that the ordinance may be declared invalid and the mayor of 
the city perpetually enjoined from its enforcement. It is true that as 
a general rule questions affecting the extent and authority of munici- 
pal corporations under their charters and the general law of the State 
usually involve the consideration of legal rather than of equitable 
principles. And hence we find the doctrine laid down: 

"Equity of course will not interfere in cases where there is a plain, adequate 
and complete remedy at law, but if a case should arise to which a municipal cor- 
poration is a party, equity will assume jurisdiction, and equitable relief will be 
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given, if the subject-matter of the suit ranges itself under some of the distinct 
heads of equity." 

Tiedeman on Municipal Corporations, sec. 391, and cases cited. 

If the ordinance in question is illegal, the seat of the disease can 
only be reached by having it so declared, and until that is done the 
company would be subject to a multiplicity of warrants and mulcts for 
its violation. And that equity has jurisdiction to prevent a multi- 
plicity of suits is an ancient and familiar doctrine. In such case, 
therefore, there would be two distinct grounds for equitable interposi- 
tion, viz. : the want of a plain, adequate and complete remedy at law, 
and to prevent a multiplicity of suits. 

This remedy was resorted to in a very recent and well-considered 
case from Kentucky, one precisely like the case at bar in principle and 
detail, in which the Supreme Court held that an "injunction will lie 
to prevent a multiplicity of prosecutions by a city under a void ordi- 
nance." South Covington &c. Street Railway v. Berry, Mayor of the 
City of Newport, 93 Ky. R., p. 43. The court is, therefore, of opinion 
that under the first branch of the inquiry, the proper proceeding is not 
by writ of certiorari, but by a bill in equity of the character indicated. 

In the second place, let us enquire as to the validity of the "con- 
ductor ordinance." By sec. 1038 of the Code of Virginia, among 
other enumerated powers of councils of cities and towns, it is declared 
that they shall have power "to prevent injury or annoyance from any- 
thing dangerous," and "to protect the property of the city or town 
and its inhabitants." By sec. 15 o f the charter of the city of Dan- 
ville the amplest power and control are given the council over the 
public streets: it may permit street railways to be built, may determine 
and designate their route and grade, regulate the speed ' ' and wholly 
exclude the same when the welfare of the city demands it. ' ' By sec. 
6, Ch. VII, "the council may pass all by-laws, rules, and ordinances 
not repugnant to the constitution and laws of the State which it may 
deem necessary fpr . . . the peace, comfort, order, health and 
protection of its citizens and their property. ' ' 

In the ordinance granting the plaintiff its franchise we find this 
reservation : 

" The city of Danville hereby reserves the right to regulate the maximum speed 
of the cars . . . and to make and ordain all such other regulations, not in- 
consistent with the franchise and exemptions hereby granted, as may be necessary 
and proper for the welfare of the city of Danville and its inhabitants." 

Sub-section 8th, sec. 334, General Ordinances, p. 118. 
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In Tiedeman on Municipal Corporations, the author in discussing 
municipal control over the construction and operation of railroads and 
street railways in streets, says: 

"From the control which a municipal corporation has over its streets results 
the power to regulate the running of steam and other railways in the city limits. 
The municipal authorities may prohibit the use of dangerous motors, regulate the 
rate of speed, compel the company to send a horseman in front of its trains (Bal- 
timore &c. Co. v. Mali, 66 Md. 53), fence in its track (Hayes v. Mich. &c. 

Co., Ill U. S. 228) Flagmen may be required to be placed, not perhaps 

at every crossing, but at crossings and places where, in the judgment of prudent 
persons, danger to the public might be apprehended. ( Toledo &c. Co. v. Jackson- 
ville, 67 111. 37. ) Under the very comprehensive grant of power contained in 
most municipal charters, in the so-called 'general welfare clause,' a city may com- 
pel a street railroad to sprinkle its tracks for the purpose of keeping down the 
dust (City &c. Co. v. Savannah, 77 Ga. 731) ; and it has been held that this power 
will authorize the city to remove the tracks temporarily or permanently, for the 
purpose of constructing a culvert, or for any similar purpose connected with the 
health or for the convenience of the community. ( No. Penn. By. v. Stone, 3 Phila. 
421; West Phila. &e. Co. v. City of Phila., 10 Phila. 70.) The company may be 
compelled to number its cars and pay a license for each of them. (Frankfort &c. 
Co. v. City, 58 Pa. St. 119. ) In general it may be said that the special privilege 
which a street railroad possesses, must be exercised by it in such a manner as not 
to intrude upon the rights or privileges of others using the street. (Prime v. 2$ 
St. &c. Co., 1 Abb. N. Cases, 63; Hussner v. Brooklyn &c. Co., 114 N. Y. 433.)" 
Tiedeman on Municipal Cor., sec. 306. 

Lawson, in his Rights, Rem. and Practice, treating the subject, says: 

"They may pass ordinances requiring a flagman at railroad crossings and lamps 
at night (Del &c. R. R. Co. v. East Orange, 41 N. J. L. 127) ; regulating the open- 
ing and closing of draw-bridges (Chicago v. McCuire, 51 111. 266); requiring 
hackmen at raiload depots to obey the orders of police officers (St. Paul v. Smith, 
27 Mass. 364 ) ; regulating the moving of trains in city streets ( Pennsylvania R. R. 
Co. v. Jersey City, 47 N. J. L. 286); requiring a railroad company to keep a flag- 
man to give warning to travellers at the crossing of its railroad track on a desig- 
nated street, and to have gates erected at such crossing. (Pennsylvania Co. v. 
Slegemeier, 118 Ind. 305.)" 7 Lawson Rights, Remedies and Practice, p. 6250. 

In the case of Trenton Horse Rxj. Co. v. Trenton, the charter of the 
city of Trenton conferred powers upon the common council to- pass ordi- 
nances necessary and proper for the good government, order and pro- 
tection of persons and property; also power to prescribe the manner 
in which corporations or persons shall exercise any privilege granted to 
them in the use of any street. 

"Held: 1. That under either of these powers reasonable regulations controlling 
the running of street cars may be adopted. 2. An ordinance enacting that it shall 
not be lawful for any horse railroad company to run any car without having an 
agent, in addition to the driver, to assis>t in the control of the car and passengers 
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and to prevent accidents and disturbances of the good order and security of the 
streets, is, upon its face, not an unreasonable regulation. 3. If an ordinance is 
based upon a general power, and its provisions are more detailed than the expres- 
sion of power conferred, the court may look into its reasonableness. The pre- 
sumption is that it is reasonable, and the burden is upon the party who denies the 
validity of the ordinance. 4. A grant to a corporation of the right to own prop- 
erty and transact business affords no immunity from any police control to which a 
citizen could be subjected." 53 N. J. Law E. (24 Vroom), p. 132. 

Under the New Jersey practice the validity of the above ordinance 
was brought under review by certiorari. The ordinance was assailed 
on the grounds that it was in excess of the power of the common coun- 
cil, and in excess of their corporate powers; because it was unreasona- 
ble, and destructive of the franchise of the company and subversive 
of legislative acts. The case was decided at the November term, 1890; 
the opinion of the court was unanimous and fully sustains the head- 
notes. 

But the best reasoned, strongest, and most recent case I have found 
on the subject is the Kentucky case of South Covington & C. St. By. 
Co. &c. v. Berry, Mayor, &c. , heretofore cited in a different connection. 
The case was decided at the January term, 1892, and the court held: 

"A city ordinance requiring a street railway company to have a conductor and 
a driver on each of its cars is a police regulation, and is authorized by a provision 
of the city charter which confers upon the council the power to pass all ordinances 
' that may be necessary for the due and effectual administration of right and jus-r 
tice in said city, and for the better government thereof ; and to cause the removal 
or abatement of any nuisance-' It is no objection to such an ordinance that it 
provides that the justice of the city shall cause any car without driver and con- 
ductor to be returned to the stable. Such removal of the cars from the streets is 
not taking the company's property without due process of law, as the company is 
not thereby divested of its property. The mere granting of a charter to operate 
a street railway does not deprive the city government of the power to make reason- 
able regulations for the enjoyment of the privilege in such a way as will be con- 
sistent with the safety of the public. And a government cannot divest itself of 
its police power." 

The street car company had enjoined the mayor and chief of police 
from enforcing an ordinance requiring a conductor as well as a driver 
on each car on the ground that it was invalid; at the hearing the 
lower court decided that the ordinance was reasonable and valid, and 
dissolved the injunction. On appeal the Supreme Court of Kentucky 
unanimously sustained the decision. 

It will be observed in these last two cases the cars were horse-cars ; 
and if the ordinance was deemed reasonable in the case of cars drawn 
by horses, a fortiori would such an ordinance, applicable to cars pro- 
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pelled by the more dangerous agency of electricity, be regarded rea- 
sonable. 

In the case of Brooklyn Crosstown R: R. Co. v. City of Brooklyn, 
37 Hun. 413, relied on with so much confidence by counsel for the 
plaintiff, it was held that an ordinance such as we are considering is 
invalid. But when narrowly examined the case is of little value. 
The court is presided over by three judges. The trial judge held the 
ordinance valid, and on appeal the court was divided. Judges Bar- 
nard and Pratt, who were for reversing the judgment of the lower 
court, assign wholly different reasons for the conclusion reached, and 
Judge Dykman dissented; and, too, the court is not a court of last 
resort. A note to the case, as reported in 15 Lawyers' Reports An- 
notated, p. 604, concludes: "The case is of little, if any, value on 
the general question." 

The Supreme Court of the United States declared valid an ordinance 
of the city of Richmond prohibiting the use of engines to draw a rail- 
way company's cars on Broad street. Richmond, F. & P. R. R. Co. 
v. City of Richmond, 96 U. S. 521. But a multiplication of citations of 
authority on the validity of the " conductor ordinance " is unnecessary. 
It would seem that it is an eminently wise, proper and reasonable 
ordinance,, hot only for the convenience of the traveling public who 
potronize the street cars, but for safety to the lives and limbs of the 
citizens generally, who from business or pleasure make use of the 
streets of the city. The dangers incident to propelling cars through 
streets by means of electricity are necessarily so great as to demand 
that councils, in the interest of public safety, should impose such rea- 
sonable restrictions and regulations upon companies as will minimize, 
as far as practicable, the hazard attaching to the business. Such 
regulations meet a public necessity inherent in the operation of street 
cars in crowded thoroughfares by the dangerous agency of electricity. 
It is matter of common observation that the motorman on an electric 
car does all that can reasonably be expected or required of him in 
keeping a lookout ahead to see that his track is clear and for persons 
who wish to take passage on his car, in regulating its speed, and in 
stopping promptly when the. safety of human life or property require 
it, or for the purpose of enabling persons to get on and off the car. 
If there be superadded the duty of collecting fare from such as fail to 
voluntarily put it in the trap, to make change, to assist passengers in 
boarding or leaving' the car, it is obvious that more is imposed upon 
him than it is possible for him to do, in connection with the duties 
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before enumerated, and which are so essential to the safety of the lives 
and property of the public. The position of the motorman, too, on 
the front platform of the car renders it-impossible for him to look after 
the comfort and safety of passengers ; he must either quit his post, or 
be unable to render to women, children and feeble persons that assist- 
ance which is essential alike to their convenience and protection. 

But counsel contend that to require the presence of a conductor in 
this particular case is inconsistent with and violative of the franchise 
previously granted by the city to the company. Such is not the case. 
But if it was, the conncil are but trustees for the public, and would 
have no power to grant a franchise or enter into a contract which 
would control or embarrass them in the exercise of legislative functions 
necessary for the safety of the lives and property of the citizens. 
South Covington & C. St. Ey. v. Berry, Mayor, &c, 93 Ky. 43; Daven- 
port & Morris v. Richmond City, 81 Va. 636, and cases cited. 

For the foregoing reasons, the court is of opinion that the "conduc- 
tor ordinance" is'not amenable to the objections urged against it, but 
is a reasonable and valid ordinance; that the plaintiff is not entitled 
to the relief sought; and that the writ of certiorari heretofore awarded 
should be quashed and the plaintiff's petition dismissed with cosfs. 'It 
will be so ordered. 

BY THE EDITOB.— There is a good deal of diversity of legal opinion as to 
the nature and proper functions of the writ of certiorari. See 3 Am. & Eng. Encyc. 
of Law (1st ed. ), 60-67 and notes. Assuming, without discussion, that the writ 
would not lie in this case in Virginia, it is by no means clear that the plaintiff did 
not have a plain, complete, and adequate remedy at law by writ of prohibition; 
and if so, a court of equity was clearly without jurisdiction. This writ lies to 
prohibit an inferior court from exercising a jurisdiction which it has not or from 
exceeding that which it has. It is perfectly clear that if the ordinance under 
which the mayor acted was void, it conferred no authority upon him to act in the 
premises. Hence, it is not perceived why he could not have been restrained by 
prohibition. It would seem to have been the very kind of case to which the writ 
was peculiarly adapted. It is immaterial that judgment had been rendered. The 
judgment, though final, remained unexecuted, and as long as it so remained, the 
writ would lie to restrain its enforcement; for if the mayor had no jurisdiction to 
render the judgment he was equally without jurisdiction to award execution upon 
it. In Hutson v. Lowry, 2 Va. Cas. 42, the leading case in Virginia on the sub- 
ject, the writ was allowed, although execution had gone into the hands of the 
officer and had been satisfied, the officer retaining the money; the writ being 
awarded not only against the justice who had rendered the judgment, but also 
against the plaintiff and the officer. This case has never been disapproved by the 
Court of Appeals, so far as we know, but on the contrary has been expressly sanc- 
tioned. James v. Stokes, 77 Va. 225. See also Nelms v. Vaughn, 84 Va. 696. In 



254 VIRGINIA LAW REGISTER. [August, 

Oralle v. CruMe, 81 Va. 772-776, the appeal from a decree rendered without author- 
ity was dismissed because the amount in controversy was not sufficient to give the 
court appellate jurisdiction, but the court declared that the remedy was by writ of 
prohibition, and expressed its readiness to award it if and when applied for. It 
is true that the mayor had jurisdiction to declare the ordinance void, but he did 
not do so, and the failure to exercise this power which he had did not deprive the 
plaintiff of his right to resort to the writ of prohibition to restrain all further 
proceedings in the case. 

But, in the principal case, the learned Judge, after deciding that the remedy of 
the plaintiff for the alleged grievance was not at law either by certiorari or prohi- 
bition, but in equity only, proceeded to decide the case on its merits — holding that 
the ordinance was valid. Having reached that conclusion, which, in our opinion, 
was a correct one, as there was no real grievance, no remedy was called for. We 
thought it well, however, not to let the ruling as to the question of jurisdiction go 
unchallenged, as it is understood that the case will not go for review to the court 
of last resort. 

That an ordinance of a municipal corporation may be judicially declared to be 
void because unreasonable is generally conceded. We do not recall any decision 
of our Court of Appeals on the subject except that of Kirkham v. Russell, 76 Va. 
956, which see. What is "unreasonable " must depend on the facts and circum- 
stances of each particular case. It must be confessed that this approaches very 
near the standard of the Chancellor's foot; but it seems to be the law. 



SUPREME COURT OP THE UNITED STATES. 

Hennington v. State of Georgia.* 
May 18, 1896. 

1. Interstate Commerce — Police power of States. Power to provide for the pub- 

lic health, the public morals, and the public safety, is among the powers re- 
served to the States and never surrendered to the Federal Government. Laws 
enacted, in good, faith, to accomplish these objects, though they may affect to 
some extent or for a limited time, the conduct of commerce among the States, 
are not invalid by force alone of the power given to Congress to regulate such 
commerce, and if not obnoxious to some other constitutional provision or de- 
structive of some right secured by the Constitution, are to be respected in the 
Federal courts until superseded by some Act of Congress,, passed in pursuance 
of a power conferred by the Constitution. 

2. Interstate Commerce; — Sunday trains — Power of State to prohibit. In the ab- 

sence of an Act of Congress regulating interstate commerce on Sunday, the 
several States may enact laws prohibiting the running of freight trains on 
Sunday, although they may be actually engaged at the time in interstate com- 
merce. The power to enact such laws is among, the police powers reserved to 
the States. 

♦Syllabus prepared by M. P. Burks, Slate Reporter, at request of the Editor. 



